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Abstract

Aging is a reality of life since the global workéer is getting older. The article first discusses
the challenges confronting older workers in todayerk environment, particularly the
presence of negative age stereotypes and agejatligee and bias towards older workers,
frequently resulting in age discrimination in empttent. The authors relate the results of a
cross-cultural age and cultural values survey iggrperceptions of older workers and the
prevalence of age discrimination. The article thesvides an overview of the key civil rights
statute in the U.S. prohibiting age discriminatiothe Age Discrimination in Employment
Act (ADEA) - as well as a discussion of the natang role of the federal regulatory agency
in the U.S. - the Equal Employment Opportunity Cdession - in implementing and
enforcing age discrimination law. A succinct compan of U.S. age discrimination law to
the law of the European Community is also suppli&dhcipal purposes of this article are to
provide to employers, business leaders, and mamagwactical strategies and
recommendations to comply with age discriminatiawd, to maintain fair employment
practices, and to show how to handle an actual baged discrimination lawsuit.
Recommendations are supplied to managers on haledabwith the ADEA and especially
how to avoid legal liability pursuant to this impamt anti-discrimination statute. Suggestions
are also provided on how to deal with and to defegéd discrimination lawsuit cases.
Furthermore, suggestions are offered to the busimesnmunity on how to view older
workers as an opportunity and to utilize them irbeneficial fashion for the firm or
organization. Another major purpose of this artideto provide older workers — whether
current employees or job applicants — suggestionsoov to keep and secure employment in
a technologically advanced but recessionary economy
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l. Introduction and Background

The global workforce is growing older; and concanity so are the challenges confronting
older workers. One very difficult challenge is te®atl with negative perceptions and
stereotypes regarding older workers and job apmiscdrequently resulting in discrimination
in the workplace. lllustrations of these “ageidgreotypes can be gleaned from comments by
respondents to a cross-cultural survey on age altural values conducted by the authors for
their book, The Aging Workforce: Challenges and Opportunities Human Resource
Professionalg2010). The cross-cultural survey and the regigtived from the survey will

be discussed in the next section of this articleweler, a few “qualitative” comments from
the respondents regarding perceptions of older eerkand the presence of age
discrimination, though, of course anecdotal, astruttive, to wit:

. “People are stepping into a new world and the nenldistarts with new technology.
The older workers are not always familiar or aresléamiliar with (technology),
which delays the process of accepting new systeithsngw technology. This is one
of the main reasons for age discrimination.”

. “The older you are the lesser you are ‘worth’ ia ttorporate American culture.”

. “Sales/business favors youngsters with more enangyenthusiasm....”

. “Sometimes you see that (older workers) are uselestheir job or in today’s
language they are not computerized.”

. “We had a few people (older guys) in our office @hdy were very intelligent but
were really slow which sometimes makes you crazy.”

. “Younger people will be preferred due to less castd their ability to adjust
themselves to new developments...and for this reagendiscrimination cannot be
avoided...”

. “Some older workers are not open to change....”

. “Age discrimination against ‘older workers’ is raamg in this country (United
States).”

. “Younger workers feel that older workers shouldtcagtive employment and give
them a chance on the social mobility ladder.”

. “Older workers perceive that they will not be hifed new employment because they

are too old. I've had people say they cannot lg¢higorganization because they are
too old to obtain employment elsewhere.”

. “I think, in general, older workers are discrimi@dt against, particularly when
seeking a position.”

. “I certainly have heard of issues that older woskkave had with employers who
replace them with younger, less expensive workers.”

. “I feel that older workers should have a set ageetwe and adhere to it, instead of
‘clogging up’ the system and hindering younger eayipes from entering to higher
positions.”

. “When you reach a certain age of about 65, | tli'skime for you to retire.”

. “I find that older workers are stuck in the pastl awot open for change.”

. “Older workers may perhaps give less productivity....

. “When it comes to the older workers, | think thatem they reach age 55 years,
should consider retirement.”

. “I never heard of age discrimination until | caroettiis country, the USA.”

. “Older workers are at times lazy and try to usdrthge as a way of manipulating

young workers and have the young workers doing jobs.”
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. “I find that older workers do sometimes displaytaigr mindsets that cause them to
respond slowly to changes and to be less opendoidbas posited by younger
workers.”

. “Younger workers are frequently more receptivertoning and other opportunities
that older workers disdain.”

. “Older people feel threatened that employers wquifer to employ some younger
workers with degrees, because they may be willmgdcept less salary than they
would.”

. “Employers are of the opinion that ‘older workeese somewhat set in their work
habits; which if they are not good habits, it isrendifficult for them to break out of
than ‘younger workers.”

. “Some jobs prefer younger and attractive persons....”

. “Newer companies appear to have a preference ionger employees.”

. “Some companies...will not hire you because you aeecgived to being too
expensive from a health insurance perspective.”

. “Managers...prefer to work with ‘younger workers’ bese they are seen as more

productive and more ‘coachable™ (Mujtaba and Cay2010, pp. 112-121).

The preceding comments adduced from the authorgeglgive credence to the proposition
that negative perceptions and harmful stereotypesafilict older people in today’'s
workforce. Moreover, these prejudices can resutige discrimination in employment. As the
global workforce becomes older, these deleteriausequences for older workers will be
intensified and exacerbated.

In the United States,Holliday (2010, p. 1) repotieat the U.S. Senate Special Committee on
Aging reported that between the years 2010 and,2080elderly, that is people age 65 and
over, will comprise an estimated 21.8% of the t@apulation. The U.S. Bureau of Labor
Statistics (BLS)is the main government agency fralvides the statistics and statistical
analysis for labor and employment. For the categdrplder workers” the most recent BSL
data is from 2008 (U.S. Bureau of Labor Statist®812). TheBLS indicated that in the
United States between 1977 and 2007, employmentookers 65 years of age and over
increased 101%, compared to a smaller increas®%f for total employment (age 16 and
over).The number of employed men 65 and over ise@a5%; however, the employment of
women 65 years of age and over rose substantiall§47%. Furthermore, although the
percentage of workers 75 years of age and oldeeng small (0.8% of the employed in
2007), this category had the most dramatic increasieg 172% between 1977 and 2007
(U.S. Bureau of Labor Statistics, 2012). The BLSaloted that between 1977 and 2007, the
age 65 and older civilian non-institutional popidat(excluding people in nursing homes)
increased about 60% while the civilian non-institmél population age 16 and over increased
46% (U.S. Bureau of Labor Statistics, 2012). Soleympent of people 65 and over doubled
while employment for everyone 16 and over incredsgdess than 60% (U.S. Bureau of
Labor Statistics, 2012). The BLS, therefore, codekithat a larger portion of people aged 65
and over is remaining or returning to the workfofadich consists of working and looking
for work). Another interesting BLS statistic is thia 2007 older workers with less than a high
school education accounted for 13% of that groepployment (down from 21% in 1997),
compared to 9% for younger workers.. Moreover,007, 31% of workers 65 and over had a
bachelor's degree or higher, compared to 34.4% ofkers aged 25-64. The BLS also
reported that there are 76.9 million people in therkforce who are age 40 or older
(Grossman, 2008).The BLS asks: “Is this grayingh&f workforce expected to continue”?
The very revealing answer is:

Definitely, BLS data show that the total labor f®ris projected to increase by 8.5% during
the period 2006-2016, but when analyzed by ageyosss, very different trends emerge. The
number of workers in the youngest group, age 16s2@rojected to decline during the period
while the number of workers age 25-54 will riseyoslightly. In sharp contrast, workers age
55-64 are expected to climb by 36.5%. But the rdoasinatic growth is projected for the two
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largest groups. The number of workers between gles af 65 and 74 and those aged 75 and
up is predicted to soar by more than 80%. By 2@ifkers age 65 and over are expected to
account for 6.1% of the total labor force, up shafpom their 2006 share of 3.6% (U.S.
Bureau of Labor Statistics, Older Workers: BSL #gbt on Statistics, 2012).

Evidently, more people are living longer, and waogkilonger — by either choice or,
particularly in today’s uncertain economic timesceaessity. The increasing age of the
workforce, the presence of age bias in society gdige together with the fact that the
consequences of unemployment fall more harshly Idargeople, make the topic of age
discrimination in employment a very significant erlegally, ethically, and practically.
Moreover, as “older” employees get even older, rth@nsion and health care costs
concomitantly increase for their employers, therefmaking older employees more
“attractive” targets for workforce “downsizing.” Bhermore, not only are older employees
disadvantaged in their efforts to retain employmbat also to regain employment when they
are discharged from their jobs. Weak economiesyt@dso adversely affect older workers
more harshly, particularly since, when busineswisgood, employers may feel compelled to
reduce the number of their most “expensive” empmgyewho are typically their oldest
workers. Moreover, in a “tight” economy, older werk are the ones most likely to have a
more difficult time to secure a job, let alone amparable job, after they have been
“‘downsized.” Today, therefore, many older workenes r@maining in the workforce.

[I. Cross Cultural Comparison

In order to obtain information on people’s attitadperceptions, and expectations of older
workers, and the prevalence of age discriminatiothé workplace, as well as the awareness
of legal, moral, and cultural norms pertaining tge aiscrimination, the authors created a
survey instrument — aAge and Cultural Values Questionnaireand conducted a cross-
cultural survey focusing on attitudes to older vesekin the workplace and the presence of
age discrimination (Mujtaba and Cavico, 2010). Whilis beyond the scope of this article to
present all the findings and implications of thevey (all of which can be found in the
authors’ aforementioned 2010 bodihe Aging Workforce: Challenges and Opportunitas f
Human Resource Professiongle/e present some salient findings and the cormissdrawn
from these findings, which should be informativel @ducational. The survey generated data
as well as qualitative comments from respondengewueral countries — Afghanistan, Turkey,
Jamaica, Bahamas, Thailand, and the United Stetescomments were solicited to indicate
the qualitative aspect of what people think withame to age in their cultures and particularly
how they perceive older workers and age discrinrenapractices in the workplace. The
respondents came from a diverse group of profeatspaducators, corporate trainers, public
and private sector employees, contractors, studestsvell as colleagues and friends of the
authors. The results in a “nutshell” revealed thia¢ respondents believed that age
discrimination in employment was legally as wellmasrally wrong, not only personally but
also viewed as wrong in their respective societies)etheless, age discrimination against
older workers was widespread in their countriesd Ahe main reasons given by the
respondents to explain such discrimination werepthieeptions that older workers are not
technologicallyadept and are oftenresistant to ghan

Our findings indicate that there exist certain riegastereotypes regarding older workers,
and that these stereotypes can lead to bias ajjoe against older workers, resulting in
discrimination in employment. These negative stgrees which hinder older workers from
staying in, and re-entering, the workforce incltioie following:

. Older workers are more costly and expensive, paatity regarding benefits.
. Older workers will not stay long in their jobs, esglly if they pay less.
. Older workers have lower capabilities in performgncespecially from a

technological standpoint.
. Older workers are “set in their ways” and thusgiesit to change.
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. Older workers are not flexible and adaptable.

. Older workers require more training, particulargrh a technological standpoint.

. Older workers are more difficult to train and résiaining.

. Older workers need more technological training,eesdly more costly “hands-on”
training.

. Older workers are “coasting,” that is, waiting fetirement.

. Older workers are not interested in new technolgy management techniques.

Accordingly, there appears to be a great deal sfrolhination in the workplace against older

employees based on their age and negative steesotgmarding their age; and thus the
seminal issues arise as to the legality of suctridination, and in particular the key issues

as to the legal redress available to older, aggdeMder employees and job applicants, as
well as the practicality of achieving legal succAge discrimination in employment can be

direct and overt or, in greater likelihood, as veallproblematically,covert, subtle, indirect and
inferential. Both categories of discrimination ok discussed in this article.

[ll. Age Discrimination in Employment Law in the United States

Age discrimination entails treating an employegobrapplicant less favorably because of his
or her age. In the United States the most importawit rights statute regarding age
discrimination is the Age Discrimination in Emplognt Act (ADEA) of 1967, which is a
federal statute prohibiting employment based on d¢e ADEA prohibits discrimination
against people who are over the age of 40 year©(EEAge Discrimination, 2012). The
purposes of the Age Discrimination in Employmentt AADEA) are to promote the
employment of older persons based on their alality not their age, to prohibit arbitrary age
discrimination in employment, and to assist empisyand employees to find methods to
meet the problems arising from the impact of agemployment (Cavico and Mujtaba, 2011;
Mujtaba and Cavico, 2010; Holliday, 2010). The l@eognizes the grave problems resulting
from age discrimination against older workers, ipatarly long-term unemployment, as well
as the burden that age discrimination places onnwnece and the free flow of goods and
services. One important objective for the promutgabf the ADEA was the elimination of
age discrimination against older job applicantswédts believed that the elimination of age
discrimination in employment, particularly inaccieraand stigmatizing age stereotypes,
would reduce long-term unemployment of older woskénereby diminishing poverty among
the elderly (Cavico and Mujtaba, 2011; Holliday12n

The ADEA is a federal law, that is, national law,the United States, which prohibits an
employer from failing or refusing to hire a protttindividual, or discharging an employee
within the protected age category, or otherwisecrdignating against such individuals,
because of their age regarding compensation andother terms and conditions of
employment. The ADEA specifically makes it an ikégemployment practice for an
employer to refuse or fail to hire a person, ordischarge an employee, or to otherwise
discriminate against any person with respect topmrsation, terms, conditions, or privileges
of employment, including hiring, firing, promotiorayoff, compensation, benefits, job
assignments, apprenticeships, training, job notires advertisements due to a person’s age
(EEOC, Age Discrimination, 2012; EEOC, Age Discmation, Facts About Age
Discrimination, 2012; Cavico and Mujtaba, 2011; Mbp, 2010; Mujtaba and Cavico, 2010;
Holliday, 2010). Moreover, it is unlawful under tAEA to harass a person because of his
or her age. Harassment can consist of offensivanesrabout a person’s age, but not teasing,
off-hand comments, or isolated incidents that asevery serious; yet if the conduct is so
frequent or severe that it creates a hostile ansif’e work environment or when it results in
an adverse employment determination, such as bhatige, then the conduct is illegal (EEOC,
Age Discrimination, 2012). It is also illegal fon @mployer to retaliate against a person for
opposing discriminatory employment practices bamedge, for filing an age discrimination
complaint, or for testifying, or for participating any way in an investigation, proceeding, or
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litigation under the ADEA (EEOC, Age DiscriminatioRacts About Age Discrimination,
2012; Holliday, 2010; Wood, Wood, Wood, and Asbu?)10). The ADEA applies to
employers who have 20 or more employees, includitage and local governments, the
federal government, employment agencies, and lab@ns (EEOC, Age Discrimination,
Facts About Age Discrimination, 2012).The Equal Eayment Opportunity Commission
(EEOC) is a federal government regulatory agencyamered by the United States Congress
to make anti-discrimination laws in the form of ddistrative rules and “guidelines” pursuant
to civil rights laws enacted by Congress as wetbaadminister and enforce civil rights laws,
including the ADEA (Cavico and Mujtaba, 2011; Hddy, 2010).

IV. The Equal Employment Opportunity Commission

The ADEA is enforced in the U.S. by the federal @ovnent regulatory agency — The Equal
Employment Opportunity Commission (EEOC). The EE®@ermitted to bring a lawsuit on
behalf of an aggrieved employee, or the aggrievegl@yee may bring a suit himself or
herself for legal or equitable relief. In eitheseathe ADEA provides the right to a jury trial.
The number of older workers has steadily increaséide United States over the past decade.
Similarly, over the past decade, the number ofdigerimination claims filed with the EEOC
has been increasing too. It also again must besgdethatADEA is a federal, that is, national
law. Since the United States is a federal systeagadordingly must be noted that almost all
states in the U.S. have some type of anti-discation age law — law, moreover, which may
provide more protection to an aggrieved employem tthe federal law does (EEOC, Age
Discrimination, 2012; Cavico and Mujtaba, 2011; Mbp and Cavico, 2010; Lahey, 2008).
To illustrate, although the ADEA offers protectionly to workers 40 years or older, it must
be noted that a number of states in the UnitedeStanhcluding Florida, Maine, Alaska,
Maryland, and Mississippi, have their own employmdrscrimination laws that do not
specify any age limit (Tinkham, 2010). Furthermargginally the ADEA protected workers
aged 40 to 65; then the upper limit was raised; erghtually it was removed; but with no
changes to the lower age limit. However, therenaaay states in the United States that have
a lower age limit, ranging from age 21 to specidyimo age (that is, workers of all ages are
protected). As perceptively noted by the Americasdciation of Retired Persons it its 2008
report, “Reassessing the Age Discrimination in Eoyiplent Act,” “these state laws parallel
the current evolution of age discrimination ledisla in Europe” (Neumark, 2008, p. 23).
Data from the Equal Employment Opportunity ComnasgIEEOC) reveals the prevalence of
age discrimination lawsuits and the monetary bémeadbtained by the agency (though it
should be noted that the EEOC’s data does not declmonetary benefits obtained by
litigation). Pursuant to all civil rights laws th#he EEOC enforces, the agency in 1997
received 80,680 complaints of discrimination; and 2010 that number had increased to
99,992. Again pursuant to all statutes, the ageincyt997 obtained $176.7 million for
employees, and by 2010 had obtained $319.4 mifiioremployees. Specifically regarding
the Age Discrimination in Employment Act (ADEA), 997 the agency received 15,785
complaints of age discrimination, by 2010 that nemitad grown to 23,264, and by 2011 was
23,465 (EEOC, Statistics, 2012). Also regarding AREA, in 1997 the agency obtained
$44.3 million for employees and by 2010 that numbad more than doubled to $93.6
million, and in 2011 had increased to $95.2 milli{@EOC, Statistics, 2012). Reflecting on
the percentage of elderly in U.S. society and tlekforce, as well as the U.S. and global
economy, Holliday (2010, p. 1) concludes that: “Tissue of older Americans in the
workforce is heightened because of the current tiawrin the U.S. economy. Prospective
employees are seeking a limited number of jobs. |Byeps are cutting available jobs. These
pressures can provide the kindling for age disecratnon in the workplace.” And, based on
the preceding EEOCcomplaint and compensation ttatithat “kindling” has burst into
flames!
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V. Age Discrimination Lawsuit— Procedural and Subsantive
Elements
A. Employee’s Initial or Prima Facie Case

When the EEOC finds “reasonable cause” it grargsatigrieved party a “right-to-sue” letter
which allows the employee to proceed to the fedswatts. The agency itself actually may go
to court on behalf of the complaining employee,ttee employee may also choose to be
represented by private legal counsel (EEOC, FabisuAAge Discrimination, Regulations
Related to Age Discrimination, 2012). Regardlesseither situation, thprima faciecase is
the required initial case that a plaintiff employagserting discrimination must establish.
Basically, prima faciemeans the presentment of evidence which if lefixplaéned or not
contradicted would establish the facts alleged.e&ally, in the context of age discrimination,
the plaintiff employee must show that: 1) he or shi@ an age class protected by the ADEA,;
2) the plaintiff applied for and was qualified far position or promotion for which the
employer was seeking applicants; 3) the plaintiffered an adverse employment action, for
example, the plaintiff was rejected or demoted dedgeing qualified, or despite the fact that
the plaintiff was performing his or her job at asdk that met the employer’s legitimate
expectations; 4) after the plaintiff's rejectiondischarge or demotion, the position remained
open and the employer continued to seek applicénot® people with the plaintiff's
gualifications. These elements if present give tsean inference of discrimination. The
burden of proof and persuasion is on the plaietifiployee to establish thima faciecase

of discrimination by a preponderance of the evidefMujtaba and Cavico, 2010). However,
based on the U.S. Supreme Court cage’@bnnor v. Consolidated Coin Caterers Corp
(1966), it is not a necessary element to the pfinprima faciecase for the plaintiff to show
that he or she was replaced by a person underat8 gé age, the ADEA minimum age. That
is, the fact that one person protected by the AD&S out on a job opportunity to another
person also protected by the ADEA is irrelevant,l@ay as the aggrieved party lost out
because of age. Of course, as a practical matterfact that a person’s replacement is
substantially younger in age than the person reglahould emerge as a far more reliable
indicator of age discrimination.

B. The Disparate Treatment Theory

“Disparate treatment,” in essence, means intentidisgrimination. That is, the employer
simply treats some employees less favorably th&erstbecause of their age (or other
protected characteristic). The Supreme Court Hasl that proof of a discriminatory intent or
motivation on the part of the employer is crititala disparate treatment age discrimination
case Kentucky Retirement Systen2008; Hazen Paper Companyl993; Holliday, 2010;
Wood, Wood, Wood, and Asbury, 2010). The plairgiffiployee can demonstrate this intent
by means of direct or circumstantial evidence; th& employer’s liability hinges on the
presence of evidence that age actually motivated @mployer’s decision. A disparate
treatment case will not succeed unless the emplogee actually formed a predominant part
to the decision-making process and had a determigfiect on the outcome. Of course, if the
motivating factor in the employer’s decision wasnsocriterion other than the employee’s
age, such as years of service or higher compensatrels (though related to age), then there
is no disparate treatment liability since the difece in treatment was not actually motivated
by age (though some older workers might be disadgmad by the decision) (Cavico and
Mujtaba, 2011; Mujtaba and Cavico, 2010; Hollida@10). In the case of pre-employment
inquiries, the ADEA does not specifically forbid amployer from asking about an
applicant’s age or date of birth. Nonetheless, bsedahe EEOC believes that such inquiries
will deter older workers from applying for employnigoositions or may indicate a possible
intent to discriminate based on age, the agentgssthat requests for age information will be
“closely scrutinized” to be sure that the inquirasvmade for a lawful, non-discriminatory
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purpose (Age Discrimination, Facts About Age Distgnation, Pre-Employment Inquiries,
2012).

C. Direct Evidence

Direct evidence is evidence that clearly and diyeatdicates the employer's intent to
discriminate; that is, such evidence is the proatfismoking gun” that directly discloses the
employer’s discriminatory intent. In building a ea®ne commentator noted that “offering
direct proof of motive in the form of ageist slusother incriminating behavior is a more
common approach, and one that is likely to be neffiective. Such evidence must, however,
be evaluated on a case-by-case” (Labriola, 20038@). An example of such direct evidence
would be a memo to terminate all older men sincey ttare technologically less
knowledgeable and capable and resistant to techicalochanges. lllustrations would be
statements that the employee is too old for certairk, or too old to make “tough” decisions,
that the employee should be spending more time highor her family, or playing golf or
fishing, as well as constant questioning of the legge as to his or her retirement date and/or
plans. Concrete examples of actual “ageist” languafga demeaning and derogatory nature
that can provide evidence of discriminatory intexlude: “that old goat,” “too long on the
job,” “old and tired,” and “he had bags under tlyes (Quirk, 2008). Also evidencing an
intent to discriminate are such “young bloods” rekea such as “We need young blood
around here,” “Let’s bring in the young guns” (Qi2008), and the employee “needs special
treatment because she is getting old” (Pounds, )2009nother case, the Second Circuit
Court of Appeals found that allegations that twdtmeases were repeatedly assigned to less
desirable work stations and work shifts than youngat-staff were sufficient to make out a
claim for age discrimination. In the case, the eppi made comments to the waitresses to
"drop dead,” "retire early,” "take off all that malp,” and "take off your wig," thereby
giving rise to a claim of age discrimination as e a hostile work environment (Laluk and
Stiller, 2008). In another Second Circuit case, #ppeals court further noted that the
probative value of the age comments does not dependow offensive they were. For
example, the fact that the supervisor's assettianhthe plaintiff employee "was well suited to
work with seniors" was not offensive; yet it waslizative of the supervisor's discriminatory
intent. The court found that considering the suigens remarks in the context of all the
evidence, the remarks were legally sufficient tstaim a reasonable inference that the
supervisor was motivated by age discriminationigtitarging the plaintiff employee (Laluk
and Stiller, 2008).

Nevertheless, not every type of age insult willfoend actionable by the courts (Labriola,
2009). Consequently, the further the discriminatogmo, remark, or comment is made from
the time of discharge, the greater the risk thabart will brand it as a “stray remark,” and
thus find it too remote to qualify as direct evidenof discrimination (Labriola, 2009).
Similarly, the more ambiguous and general the contrise or the more the statement can be
subject to varying interpretations, there exisss ligkelihood that a court will declare it direct
evidence of age discrimination (Labriola, 2009).oftrer important factor in determining the
viability of a statement as direct evidence of digerimination is whether the statement was
made by a decision-maker or a person with supasyisganagerial, or executive authority in
a company or organization (Cavico and Mujtaba, 2011

D. Circumstantial Evidence

Age discrimination is an intentional legal wrongn& proof of this wrongful intent —
discriminatory or otherwise - is notoriously diffit for a plaintiff to obtain, the courts at
times permit discriminatory motive to be inferredrh the facts of the case. Age bias can thus
take the form of broad assumptions about “olderrkecs that cannot be shown to be
supported by the facts. Examples would be oralrdtem statements that infer age bias, such
as comments that older workers are “over qualified“computer illiterate” or reflect other
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negative assumptions. Another example would be velmeamployer discharges a successful
and experienced older worker, and replaces himeorwith a person with littleor less
experience or with lesser academic credentialseiQitoblematic situations would arise from
suspicious timing of or even from the fact of diffeces in treatment, such as better treatment
of similarly situated employees not in the protdctdass. Regarding the differences in
treatment, if it is systematic and thus rises ® lgwvel of a pattern, or as one court said, a
“convincing mosaic,” the inference of age bias atdiberate discrimination is naturally
much stronger (Cavico and Mujtaba, 2011).

Burden-shifting is an integral part to a circumsgnevidence case. That is, the plaintiff
employee must still make out his or her initiapoima faciecase, and thus raise an inference
of discrimination, but one that can then be reloutidext, in order to rebut this inference, the
defendant employer must show that its policy orciica was based on an appropriate,
legitimate, and non-discriminatory business rea@@avico and Mujtaba, 2011). Examples
would be poor performance, resistance to managermaedtfailure to report to new managers
or supervisors, or the need to match employees wikitions that require a certain
knowledge and skill-set. Burden-shifting typicadlyises in a discrimination case when the
plaintiff is utilizing the disparate treatment Iédgheory. That is, the plaintiff, the allegedly
aggrieved employee, is arguing that his or her eyl intentionally discriminated against
him or her because of a protected characteristich sas age pursuant to the Age
Discrimination in Employment Act. In order to susthis or her initial burden of proof, the
plaintiff must introduce evidence that the employaiended to discriminate against the
employee, who thereby suffered an adverse employawion, due to the employee’s age or
race or other protected characteristic. The evidethe employee can offer can be direct
evidence of discrimination, such as an express amrindicating a bias against older
workers, or circumstantial, such as a commentahatmployee is “over-qualified” which can
be the basis of an inference of a discriminatorynas. Once the plaintiff establishes this
initial or prima facie case, the burden then shiftshe employer to present a legitimate and
bona fide, non-discriminatory reason for the adweesnployment action. Next, if the
employer can meet this burden, then the burderisshiéck to the plaintiff employee to
demonstrate that the purportedly legitimate reastared by the employer is in fact fake and
a mere pretext for an underlying discriminatory iv@{Cavico and Mujtaba, 2011; Mujtaba
and Cavico, 2010;Wood, Wood, Wood, and Asbury, 20&hajan, 2007).

In contrast to intentional age discrimination odieect evidence case, covert discrimination
also can exist against older employees. This fdrmiscrimination appears to be subtler in
nature; and consequently applicants, employeesglisas human resource managers, should
be aware of such subtle forms of discriminationrtiier research has revealed that
unintentional “code words” often are used during ihterview process, such as “we'’re
looking for go-getters" and people who are "with-ito describe desirable employees.
Generally, these “buzzwords” seem not to applygopte who are seasoned and experienced,
just “old” (Cavico and Mujtaba, 2011; Mujtaba andwo, 2010). However, as will be seen,
the phase “over-qualified” and other such words phthses may bepretextual code words
indicating age discrimination intent. According @ark(2003), about two thirds of all U.S.
companies use performance as at least one facten whciding whom to lay-off during
“tough” economic times. Many firms use the “foraeohking” system since executives like
this process because it seems to be the “faireéstasiest way to downsize.” Unfortunately,
“older” workers seem to get the “worst of it” agdar portions of them lose their jobs,
possibly due to biases and because they earn mavené and earn more benefits compared
to their younger counterparts (Mujtaba, Cavico, Bdlyand Oskal, 2006).

Yet the courts in the United States have madernitesehat easier for plaintiff employees to
present circumstantial evidence of age discrimimaby ruling that the federal district court
judges have the authority to allow what is calleae; too” evidence of age discrimination.
Such evidence basically consists of supportingengd from other employees at a company
that they had been discriminated against becauskeaf age. A key factor for a judge to
decide whether to admit such evidence is whetheetidence of discrimination by the same
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or other supervisors or managers is closely relatetthe plaintiff's circumstances (Cavico
and Mujtaba, 2011; Mujtaba and Cavico, 2010; Waudpd, Wood, and Asbury, 2010).

E. Pretext

In a circumstantial case, when the defendant emapldges contend that its rationale was an
appropriate, legitimate, and non-discriminatory ibess one, the plaintiff employee is
allowed to show that the proffered reason was yealpretext for discrimination. Pretext
means that the employer’'s stated reason was fdla)yp a sham, a lie; and not that the
employer made a mistake or error in judgment orevadbad” decision. A pretexual reason
is one designed to hide the employer's true motivhjch is an unlawful act of age
discrimination (Cavico and Mujtaba, 2011; MujtabadaCavico, 2010). The courts
accordingly have allowed the employer’s explanatmibe foolish, trivial, or even baseless,
so long as the employer honestly believed it. Tl®augneness of the reason, not its
reasonableness is the key. The plaintiff employeard the burden of showing that the
employer’s proffered reason was merely a pretexe glaintiff employee, however, need not
show the pretext beyond all doubt; he or she neg¢dotally discredit the employer’s reasons
for acting; rather, he or she must provide suffitievidence to call into question and to cast
doubt on the legitimacy of the employer's purportedsons for acting. Providing such
evidence of pretext allows the plaintiff employeecdontend that the reason given by the
employer for the discharge or demotion or negatiggon was something other than the
reason given by the employer (Cavico and Muijtal®d,12 Mujtaba and Cavico, 2010). The
following types of evidence have been used by thets to enable the plaintiff employee to
demonstrate pretext: (1) disparate treatment or poor treatment of the plaintiff employee;
(2) disturbing procedural irregularities or theldee to follow company policy; (3) use of
subjective criteria in making employment decisiof#g; the fact that an individual who was
hired or promoted over the plaintiff was obviouslyt qualified; and (5) the fact that over
time the employer has made substantial changes proffered reason for the employment
decision (Tymkovich, 2008).

Once sufficient evidence of pretext is shown, aggudhay allow a jury, as finder of fact, to
infer that the true reason for the action was irppraage discrimination. The failure of the
employer to give any reason — foolish or not —tfar discharge of an older worker at the time
of termination has been construed as evidencethiratmployer’'s asserted business reason,
for example, allegedly poor performance, which wa®n much later, was merely a pretext
for discrimination (Cavico and Mujtaba, 2011; Mijgaand Cavico, 2010). The prudent
employer is well advised, therefore, despite aaiernanagement “prevailing opinion” to the
contrary, to provide in a direct and unambiguousimea to a terminated employee, even an
employee at-will, at the time of discharge, an appate business-related reason for the
discharge, and to have a written record of thesaation.

F. The Disparate Impact Theory

Disparate impact discriminationmeans unintentiod@écrimination on the part of the
employer. In a disparate impact case, the emplsymulicies and practices are neutral “on
their face” in their treatment of employees, yetiall more harshly or disproportionately on
a protected group of employees; and they canngudidgied by legitimate, reasonable, and
non-discriminatory business reasons. The dispargiact theory has long been a widely used
and accepted means of establishing illegal disoation under Title VII of the Civil Rights
Act (Muffler, Cavico, and Mujtaba, 2010; Hollidag010; Wood, Wood, Wood, and Asbury,
2010). Specifically regarding the ADEA, the EEOGtss that an employment policy or
practice, though applying to everyone regardlessgef nevertheless can be illegal if it has a
negative impact on applicants or employees ovelageof 40 and the policy or practice is
not based on a “reasonable factor other than aBEOA) (EEOC, Age Discrimination,
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2012). The ROFA standard emerges as a very impoetaployer defense in a disparate
impact age discrimination lawsuit.

The Supreme Court in 2005 enunciated a major aecisegarding the disparate impact
doctrine and age discrimination in employment ie tase ofSmith v. City of Jackson,
Mississippi(2005). The decision expanded the protection défdrolder workers pursuant to
the Age Discrimination and Employment Act (Hora@09; Bently, 2006/2007). The decision
allowed protected workers, over the age of 40 stitute age discrimination lawsuits even
evidence is lacking that their employers never psefully intended to discriminate against
the workers on the basis of age. As a result, #m@sobn substantially lessened the legal
burden for employees covered by the statute byvallp aggrieved employees to contend in
court that a presumably neutral employment pracimeetheless had an adverse or disparate
or disproportionately harmful impact on them. Hoeethe Court also allowed the employer
to defend such an age discrimination case by ioseng that the employer had a legitimate,
reasonable, and job-related explanation for thaithad’ employment policy. The Supreme
Court case initially was brought by older policdiadrs in Jackson, Mississippi, who argued
that a pay-for-performance plan instituted by titg granted substantially larger raises to
employees with five or fewer years of tenure, whidticy, the officers contended, favored
their younger colleagues. The lower courts had dised the lawsuit, ruling that these types
of claims were barred by the statute. The U.S. &uaprCourt, however, in a 5-3 decision,
ruled that the officers were entitled to pursue d@ge discrimination lawsuit against the city.
Justice John Paul Stevens, writing for the majoityated that the Age Discrimination in
Employment Act of 1967 was meant to allow the sapme of “disparate impact” legal
challenges for older workers that minorities andmga can assert pursuant to the Civil
Rights Act. Yet Justice Stevens also noted in theisibn that the same law does allow
employers the legal right to at times treat olderkers differently. It is important to note that
pursuant to the Civil Rights Act, employers cancassfully defend a disparate impact case
only by showing the “business necessity” for a reliut harmful employment policy, which
is, it seems, a much more difficult test to meentkhe “reasonable” explanation standard of
the ADEA. In the Supreme CouBimithcase, the defendant, City of Jackson, successfully
articulated a reasonable factor other than age riymig is pay plan, namely reliance on
seniority and rank. The City’s decision to awarthéa raises to lower level employees in
order to bring salaries in line with that of neighibg police forces was found to be a decision
based on “reasonable factors other than age” (RFA) was motivated by the city's
legitimate objective of attracting and retainindig® officers. Moreover, under the RFOA
standard, it was not necessary, the Court ruledhfo City to consider whether the method it
adopted was the most reasonable method of achidsiggals.

It is very important to be aware that a disparatpact case is materially different from a
disparate treatment case. In a disparate impaet tizes plaintiff employee need not prove an
intentional act of discrimination by his or her doyr in order to recover. In essence, the
plaintiff employee will first have to show that tlees a statistical disparity, and that younger
and older employees are affected differently bygbkcy or practice; and then he or she will
have to demonstrate that the challenged practicebased on age. In a disparate impact case,
moreover, the plaintiff employee cannot establigh dr her initial case by pointing to a
general policy of the employer that produced thepaliate impact; rather, the plaintiff
employee must isolate and identify the employep®ctfic age-motivated policies or
practices that are allegedly responsible for amggyeed disparities, and then link them to the
disparity. That is, a close “nexus,” or connectionyst be established between the specific
practice and any observed statistical significaimcerder to prove illegal discrimination
(Cavico and Mujtaba, 2011; Muffler, Cavico, and kbja, 2010; Mujtaba and Cavico, 2010).
It is important to note that in 2009 the U.S. SopeeCourt made it even more difficult for a
claimant to prove age discrimination. The Courtaross v. FBL Financial Servicg2009)
ruled that age must be the key factor in the empéayt determination, as opposed to being a
reason for the improper decision. The Court usedttt common law tort “but for” test as the
legal standard in a modern day age discriminatmmtext; that is, the employee must show
by a preponderance of the evidence that “but fog’itlegal age discrimination the negative
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employment determination would not have occuri@dogs 2009; Legislation, 2009). One
commentator (Fleischer, 2009) noted that “this lisgher standard than that imposed on other
victims of discrimination who must show that disaimation was a ‘motivating or substantial
factor’ in the decision” (p. 7G). Therefore, evéthie motivating factor is correlated with age,
for example, in making pension plan or healthcdae phanges or engaging in a reduction-in-
force to eliminate high salaries or reduce heafthaasts, which have a greater adverse
impact on older employees, the employer can stilich liability under the ADEA if the
discriminatory age motivation was not the key fadtahe decision (Gross, 2009). The result,
according to Fleischer (2009), is that “since maluer workers are paid more, they are let go
because of their salaries. Proving age was the fbutreason for termination will be
impossible because the employer will be able totoi the salary savings as the real motive”
(p. 7G). This Court ruling thus provides furtheppart for the employer because the federal
courts have ruled that age and years of servicewrdk can be deemed to be “analytically
distinct”; and consequently the employer can takgnizance of one while ignoring or
downplaying the other. In such a case, the pldimtiiployee must identify the specific
aspects of the plan which in fact caused the didpampact. Similarly, even though an
employee’s deteriorating level of competence mayelteged to his or her advancing age, the
poor performance factor can be deemed reasonathlegitimate. Of course, the employer in
such situations then should be able to distinguietse motivating factors, and then to
demonstrate that the motivating factor, such a¥ @nyears of service, or a legitimate
concern with perceived too high salaries, or poerfggmance, was in fact the non-age-
connected motivating factor and thus a “reasonatme’ (Cavico and Mujtaba, 2011; Mujtaba
and Cavico, 2010).

G. Employer Defenses - Generally

The ADEA affords the employer certain statutoryeshsies to age discrimination lawsuits. An
employer is allowed to take an action otherwisehilmited to comply with the terms of a
legitimate employee benefit plan obana fideseniority system (though generally a seniority
system cannot require the involuntary retirementeaiployees). An employer is also
permitted to justify a disciplinary decision or &aharge on grounds of “good cause.”
Furthermore, similar to Title VII of the Civil Righ Act, an employer is allowed to
discriminate on the basis of age where age ibona fide occupational qualification
reasonably necessary to the normal operation op#recular business. Finally, and most
significantly, the ADEA provides the employer a @lefe to an age discrimination lawsuit
when the employer can demonstrate that the diffiettéam is based on “reasonable factors
other than age” (Cavico and Mujtaba, 2011). Of seumwhat is @ona fideoccupational
qualification as well as a reasonable factor othan age are difficult exceptions to define,
and thus are often determined by the federal caurta case-by-case basis. The EEOC itself
cautions that no precise and unequivocal deterinimatan be made as to the scope of these
defensive provisions. Finally, it should be notddttthere is some debate in the legal
community as to whether the “reasonable factorsrdifian age” provision in the ADEA is a
“safe harbor” provision totally precluding employkability if applicable, or “merely” an
affirmative defense that is provided to employersl,asignificantly, one that must be
affirmatively asserted or lost (Mujtaba and Cavi2610). To be safe, the employer is well
advised to treat the “reasonable factor” defensearasaffirmative one. The ADEA also
contains defenses ftwona fideseniority plans and employee benefit plans.

H. The Bona Fide Occupational Qualification ExceptioBFOQ)

The employer can also defend an ADEA lawsuit bermbsing thébona fideoccupational
gualification doctrine (BFOQ). Pursuant to the BFQIQctrine, the employer will be
obligated to show that the challenged age criisrraasonably related to the normal operation
of the employer’s business, and that there is m&hbasis for believing that only employees
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of a certain age would be able to do the particidar safely or effectively. That is, the
employer must demonstrate that all or substantiallypersons excluded from the job in
question are in fact not qualified due to age (idalf, 2010). Age certainly can be a relevant
factor in certain jobs, and thus rise to the leseh BFOQ, such as in professional sports
(Savage, 2008).A job notice or advertisement whjpécifies or limits age is, illegal pursuant
to the ADEA,; however, the employer may do so whgae & demonstrated to be a valid
BFOQ reasonably necessary to the normal operatibtie business. Examples of the BFOQ
would include airline pilots, police, firefighterand bus drivers, as well as others for whom
certain physical requirements are a necessity fiicient job performance. It must be
underscored that with the BFOQ defense, the emplagmits that age was in fact a factor in
the decision to fire or to not hire, but the empgllopossesses a legally justifiable excuse for
the need to rely on age. The BFOQ defense is &elihane, however. To illustrate, the EEOC
states that a job notice or advertisement can fypem age but only in the “rare
circumstances” where age is demonstrated to beG{Bieasonably necessary to the normal
operations of the business (EEOC, Facts About Aggcrnination, Job Notices and
Advertisements, 2012). As such, to prevail, the leygr must demonstrate that it had
reasonable factual cause to believe that all ostanbally all of the older persons would be
unable to perform the duties of the job in a safé efficient manner (Cavico and Mujtaba,
2008). For example, if the employer’s rationaldnterposing the BFOQ is the objective of
public safety, the EEOC will require that the enyglodemonstrate that the challenged age
restriction does in fact effectuate that publicipolgoal, and that no reasonable alternative
exists which would better or equally advance thal gesith a less discriminatory effect.
Courts, moreover, have construed the BFOQ defeasewly in all civil rights cases; yet in
an age context the mandatory retirement of airfiibets has been upheld; but age was not
deemed to be a BFOQ for the position of flight eegir Trans World Airlines, Ing 1985;
Holliday, 2010). The EEOC, as noted,counsels tiaekception will have only limited scope
and application.

I. The Reasonable Factor Other Than Age (RFOA) Defese

The ADEA's significant “reasonable factors othearirage” (RFOA) provision (EEOC, Age
Discrimination, Facts About Age Discrimination, 2)&llows the employer to defend an age
discrimination claim by demonstrating that “readdleafactors other than age” were the
reason for the adoption of the employment policypoactice in question. That is, the
employer can argue that age did not motivate thmsaa to fire or to not fire, but that
another non-discriminatory reason, such as poop@formance, was the true reason behind
its action. When this defense is raised againgaimidual claiming discriminatory treatment,
the burden is on the employer to demonstrate ligatreasonable factors other than age” exist
factually(Holliday, 2010; Wood, Wood, Wood, and Asf, 2010). This RFOA test emerges
as a much more efficacious defense than the “bssinecessity” test under the Civil Rights
Act. In the latter, the employer must ascertaintiwbethere are other alternative ways for the
employer to achieve its objectives without resagltim an adverse impact on a protected class;
whereas in the former, the “reasonableness” inqdogs not encompass such a search for
alternatives. So long as the “factor” is not impedp age-connected, is reasonable, and
advances the employer’s goals, such as financiasiderations, it will be sufficient as a
defense. The employer under the ADEA does not haveearch for a less discriminatory
alternative or even the “most reasonable” approeathier “merely” a “reasonable” one will
suffice for a defense (Wood, Wood, Wood, and Aspu010). Furthermore,
“reasonableness” does not encompass the emplaecision being absolutely necessary, or
wise, or even a well-considered one — merely resslenand non-discriminatory. The
employer is even allowed to have “mixed motivediattis, once the employer presents
evidence of the “reasonable factors other than’ dige,employer’s policy or practice will be
validated legally even if age played a part in fmwmulgation of the policy or the
implementation of the practice. However, in disgeasituations, especially in a reduction-in-
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force, employers nonetheless must be careful ottiteria that they employ to retain and to
terminate workers. Reasons and ratings based a@ifiskills and knowledge will be easier
to sustain as objective and fair, but criteria thet subjective such as “flexibility” and
“creativity” could be problematic for the employas such “loose” standards could provide,
or could be so construed by a jury as, a pretexade discrimination (Savage, 2008).

VI. Age Discrimination Law in the European Community

The increasing age of the workforce and the empémtmate of older workers are issues of
great concern in Europe. Bisom-Rapp, Frazer, ange@at (2011, pp. 76-77) indicate:

“There is in the E.U. a steep fall in the employinette after the age of fifty and the level of
employment for those over sixty-five is very loworRhe E.U. as a whole, approximately 85
percent of men and 70 percent of women are in gmmat at age fifty. By the age of sixty-
nine for men and sixty-six for women, these figurdall to less than 10
percent....Demographic age is accelerating. As thw/-baom generation retires, the EU’s
active population will start to shrink from 2013120 The number of people over age 60 is
now increasing twice as fast as it did before 26@y about two million every year compared
to one year previously.” Referring to the Unitedhfdlom, Bisom-Rapp, Frazer, and Sargeant
(2011, p. 81) declare that “older workers suffenirstereotyping and age discrimination.”
Age discrimination in European Community (EC) islgbited principally by the European
Directive against Discrimination, which prohibitscrimination on several grounds, and the
decisions of the Court of Justice of the Europeaiob) (CJEU), which applies the Directive
(Stump, 2010). However, classifications in emplogirteased on age as well as differences in
treatment based on age may be permissible und&iircasircumstances (Stump, 2010).
Initially, it should be noted that age in the ECnist regarded as a “suspect ground” for
discrimination as would be race (Stump, 2010). irly, in the U.S. when the government is
classifying people based on their age, age isegdrded as a “suspect category,” as opposed
to race, thereby requiring in the latter case aefalaclassifications and discrimination the
more advanced and intensive level of legal exananat “strict scrutiny” — as well as the
much more demanding standard of a “compelling guwent interest” to sustain the racial
discrimination; whereas age classification “onlgquire an intermediate level of scrutiny by
the courts (Cavico and Mujtaba, 2008). In Europgspant to Article 6 and Recital 25 of the
Directive, differences in treatment based on adenet constitute illegal discrimination if the
differences are justified by objective and reastmgloals, including legitimate employment
policies, and are deemed to be appropriate andgssa@geto achieving those aims (Suk, 2012;
Stump, 2010). To illustrate the Directive’s applica, Stump (2010, pp. 55-56) points to
CJEU cases involving German national law that haseeld a maximum recruitment age of
30 for firefighters directly involved in firefightg on grounds of the proper functioning of a
fire department, as well as an age limit for thecfice of the medical profession, dentistry in
the case before the court, based on protectingehkh of the patients.

In Europe, as in the U.S., age discrimination ldgddility can be predicated on disparate
treatment, which requires evidence of discriminatotent (Besson, 2012). Europe also has a
form of “indirect” discrimination which appears #&pproximate the U.S. disparate impact
theory (Linos, 2010). As explained by Besson (202, 169): “Evidence of ‘the
disproportionately prejudicial effect on a partenugroup’ now suffices to presume indirect
discrimination. This may be provided by undisputeafficial statistical
evidence....Further...once statistical evidence has eeplied, the indirect discrimination
is regarded as established and the State has todpr@an objective and proportional
justification for the discrimination rather thanigence of an absence of discriminatory
intent.”

One distinct difference between European and Uge. discrimination law involves the
subject of mandatory retirement. In the U.S. mamgatetirement is as a general rule illegal
(and with few and very limited exceptions) (Mujtabad Cavico, 2010); but in Europe
national mandatory retirement schemes based oaghef employees have been deemed to
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be compatible with anti-discrimination law (De Bar@012; Suk, 2012; Bisom-Rapp, Frazer,
and Sargeant, 2011; Linos, 2010). Suk (2012, p. @Btes that Recital 13 in the EU
Directive on equality in employment explicitly statthat “this Directive shall be without
prejudice to national provisions laying down ratient ages.” Moreover, Suk (2012, p. 94)
and Linos (2010, p. 165) point to a leading caseSpanish case, where the European Court
of Justice held that a collective bargaining agregmvith a provision that when an employee
reached the age of 65 the employee must retire. (3, p. 94) explains that the rationale
for the decision was that in a time of high emplepinthe Spanish law authorizing the
collective bargaining agreement was part of a natipolicy to provide more employment
opportunities, greater access to employment, arettéb distribution of work between
generations.” Linos (2010, pp. 165-66) concursdiragl that public policy grounds of
encouraging recruitment and promotion have beemeddeto constitute legitimate aims of
social policy, and thus “objectively justified.” B@2012, pp. 95-96) also notes that in Europe
“mandatory retirement is not construed as a sigguifi burden for older workers, in light of
the existence of national legislation providing fadequate pensions....So construed,
mandatory retirement is a social policy that pragsaqual dignity, even though it does so by
limiting the choice of those who are willing andeald work indefinitely.” Similarly, Bisom-
Rapp, Frazer, and Sargeant (2011, p. 87) notethieatlecisions of the European Court of
Justice upholding mandatory retirement take “irdocaint the fact that persons are entitled to
financial compensation by the way of a retiremesrigion at the end of their working life, as
provided for by the national legislation..., the lewd which cannot be regarded as
unreasonable.” In comparing the situations of olderkers in the U.S. and Europe, Bisom-
Rapp, Frazer, and Sargeant (2011, p. 114) conteatd'the U.S. falls short in pursuing for
older workers three decent work objectives: emplaytrpromotion, social protection, and
fundamental rights in the form of eliminating agiscdmination....Many American older
workers, who in addition to dwindling job securdnd weakened age bias protection, cope
with declining retirement security and an insuici system of employment compensation.”

VII. Recommendations for Employers

Due to the aging of the workforce as well as thevalence of negative stereotypes impeding
employment for older workers, the enforcement @il cights laws, particularly the ADEA, is
increasingly concerned with inducing the greaterpleyment of older workers and
preventing discrimination against them. Moreovéie tAARPdeclares that “policymakers
may want to think about how the ADEA might be maalif to provide more protection
against age discrimination in hiring” (Neumark, 80@. viii). An “older worker,” as noted,
according to the laws in the United States, is akemthat is 40 years of age or older.
Unfortunately, it appears there have been manysfiand organizations that have shown
patterns of discrimination against “older workeirs'the United States’ work environment, as
well as globally, and especially when it comesitmb.

The Age Discrimination in Employment Act in the ltbd States presents employers,
business leaders, and managers with many challeAtibsugh the U.S. Supreme Court has
ruled that the disparate impact theory now extdndsge discrimination lawsuits, it is very
important for the employer to realize that the tigge much narrower under the ADEA than
pursuant to Title VII of the Civil Rights Act. Thearrowness of the disparate impact theory in
the age context means that the coverage of thetestatand the employer’s potential liability
therein — is much more limited in age discriminatemployment cases. In particular, the
“reasonable factor other than age” (RFOA) provision the law means that certain
employment criteria and practices that are legitmend routinely used by employers very
well could be legal despite their adverse impacbloer employees as a group (Cavico and
Mujtaba, 2011). The RFOA test, moreover, furthermas the application of the ADEA. For
other civil rights lawsuits, the employer must ataia whether there were other alternative
ways for the employer to achieve its objectiveshaitt resulting in an adverse impact on a
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protected class. Yet due to the RFOA doctrinerélagired “reasonableness” inquiry does not
obligate the employer to render such a searchlittematives (Cavico and Mujtaba, 2011).

An employer confronted with an ADEA disparate impage discrimination lawsuit, in order
to sustain a defense, must produce credible arevanel evidence that the challenged
employment policy or practice was based on reagderfabtor(s) other than age. Moreover,
this “factor,” so long as it is reasonable and age-related and advances the employer’s
goals, need not be absolutely necessary. The ADBAGA test is not the “business
necessity” test of Title VIl of the Civil Rights AcFurthermore, the employer does not have
to search for the “most reasonable” approach. it is required is a “reasonable” rationale
for the action; and evidence that the employeedetin this non-age-related reasonable factor;
and accordingly only “unreasonableness” will engerttie employer’s liability (Cavico and
Mujtaba, 2011; Wood, Wood, Wood, and Asbury, 20R¥lying in some circumstances on
rank, seniority, or years of service when makingislens may be in fact reasonable
regardless of their relationship to age. Actuathgere are many factors — age-related but
arguably sufficiently distinct — that an employeutd utilize as reasonable ones. Examples
encompass: recruiting concerns, such as attradimgeeping technically and computer
knowledgeable and capable employees; reputatiooecns, such as honoring commitments
to hire recent graduates or to recruit and hirpaaticular schools; budgeting concerns, such
as reducing payroll costs by eliminating higherasal positions or off-shoring and
outsourcing; performance concerns, such as makewsidns based on performance or
review ratings, evaluations, or needed useful skdind dealing with the ramifications of
mergers and other fundamental corporate change restiucturing, such as workforce
reductions, lay-offs, reductions-in-force, and dsizing (Cavico and Mujtaba, 2011; Wood,
Wood, Wood, and Asbury). What the employer canrmtigdto use these rationales as a
subterfuge to pull off the wholesale eliminationitsfolder workers. Such a ploy would make
the factor age-related and unreasonable and coasidyillegal (Cavico and Mujtaba, 2011).
Yet once the separation from age is achieved aabrebleness is determined, the employer
prevails. The Supreme Court in tBeith v. City of Jacksorase recognized that there may
exist in employment certain quite necessary andiitegfe job requirements and
classifications that may have a greater adversacim older employees than younger ones.
Such a “reasonableness” standard emerges as sewaployer friendly” one.

Statistical analysis can be employed as a tooVtddaage discrimination lawsuits, especially
disparate impact claims based on age.Birk (2008)viged detailed guidance and
recommendations on the use of statistical analgsisoid disparate impact lawsuits based on
age in the context of a reduction-in-force (RIF)h&d an employer is contemplating the lay-
off of workers due to business reasons, the emplayest be aware of the potential of
disparate impact claims based on age by employéws ake over the age of forty. It is
possible that companies may be “targeting” oldeplegrees in certain lay-offs since older
workers are generally the highest paid and havenibst expensive benefits (Levitz and
Shishkin, 2009, p. D1). Birk accordingly urges eoygirs to use statistical analysis, not after
litigation has begun, but before the RIF, in ortieascertain the risk of age discrimination
claims. Says Birk:“If the employer’s statisticalfsgnalysis uncovers disparities between the
proposed impact of the RIF on protected older warkesrsus that of younger workers, the
company is able to proactively make changes ifRIEs decision to avoid such an impact”
(Birk, 2008, p. 5). As discussed extensively in tlisparate impact section, in order to
establish an initial disparate impact case, thenfiffh employee must demonstrate an
employment policy or practice that has a dispardiat is, negative or adverse, impact on
employees protected by the ADEA than on youngerkers: Assuming that age neutral
criteria were used, and nonetheless there isastlisparate impact based on age produced by
the RIF, then, as discussed extensively in thd kgalysis, the employer must be prepared to
show to a court that “reasonable factors other Hgai were used, and carefully, objectively,
and fairly applied, in order to effectuate the RBuch use of statistical analysis, counsels
Birk, is “a proactive and valuable preventativepste limit an employer’s risk of age-related
litigation as a result of that RIF” and thus a “videcision economically” and “an important
human resource management tool” too (Birk, 2008) p.
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Regarding words and phrases that could demonsrataferential intent to discriminate,
such as the word “slow,” as in the case where thkev is discharged or demoted for being
too “slow” on the job, Wood, Wood, Wood, and Asb(2p10) have some very good advice
for the employer:

“If an employee suffers an adverse job action beedne/she is ‘slow,” an employee may have
a difficult time making a case of discriminationtlife workplace is a production workplace
and accurate records are kept of an employee’sdspeeing the production process.
However, in another workplace where speed at ptaztucannot be accurately measured and
the employee suffers an adverse job reaction bechaeshe is ‘slow,” such action may be
improper stereotyping. In such a case, an employag simply assert that being ‘slow’ is
merely aged based stereotyping and the burdenoaf prill shift to the employer to prove
that his decision was based on reasonable facttrer ahan age. Obviously, such
hypotheticals produce no easy answers. Employerplogees, and their counsel would be
wise to scrutinize any subjective criteria that ased to justify an adverse job action for an
older worker and should anticipate that they maydwpiired to prove that the factor was
justified as not age related” (p. 403).

In addition to the preceding very practical recomdsions for employers as to how to avoid
the “negative” of legal liability for age discrimation, the authors contend that employers
also should take a more “holistic” and “positive'bpctive approach when it comes to hiring
and retaining older workers. Most importantly, tnghors assert that it is in the long-term
self-interest of the employer to do so. Fundamantalder workers and older job applicants
should be viewed as a business opportunity for epep and not as a risk, a challenge, or a
liability (Mujtaba and Cavico, 2010).Accordinglymeloyers should engage older workers
with jobs and within the company and thus makevibekplace more “age friendly.” Some
steps that the employer can take include the fatigw

. Employers can and must avoid age discriminationha workplace — directly or
covertly — as well as age stereotyping.

. Target and recruit older workers.

. Show an appreciation of and display a welcomingkbaititude to older workers,
especially workers returning to the workforce.

. Provide specialized and customized training forepldorkers; make sure it is the

“right” type of training, for example, one-on-onadahands-on, and at the “right”
pace, a moderate and measured pace.

. Provide customized benefits, such as paying foritéed supplemental policies for
workers over 65.

. Provide specialized financial advice to older waoske

. Utilize part-time, reduced, and flexible schedulese older workers as independent
contractors; have phased-in retirements.

. Provide assistive technology to help older workkrgheir jobs, for example, volume
controls and magnifiers.

. Provide educational benefits for older workers amnplete degrees, obtain executive
education, and to secure certifications.

. Use older workers as coaches and mentors, medatdrsonciliators, educators, and
as leaders.

. Provide “...carefully prepared job descriptions witleasurable expectations and

regular, honest evaluations” (Wood, Wood, Wood, Asdury, 2010, p. 405;Mujtaba
and Cavico, 2010).

By following the preceding suggestions, older woskeaturally will benefit. Yet the authors
also firmly believe that employers in the long-mill benefit too. Wood, Wood, Wood, and
Asbury (2010) also have some very good and thoubatvice for employers:
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“Unfortunately, human beings are not equal in tge@ process. While pediatricians can
mark out a predictable development link for theywayung, there is no such line that demarks
the decline of the elderly. Individual genetic$edtyle choices, and life experience simply
cause people to age differently....These differemecag be more marked in different types of
jobs. Some aging employees will experience no dedh proficiency; others will experience
substantial decline as they age. These differemed® it imperative that employers that have
not done so previously prepare objective job dp8ors, productivity expectations, and
productivity measures” (p. 403).

As the workforce grows older, and as more and molder” workers stay and reenter the

workplace, employers must expect that age steremymge bias, and age discrimination

issues will arise. Consequently, it is paramouat &mployers have clear and specific policies
and procedures to prohibit and combat age discatinn and age stereotyping, that these
policies and procedures be communicated to all epegls and applicants, and that these
policies be enforced in a fair, efficient, and effee manner.

VIIl. Recommendations for Employees

The ADEA has been promulgated to protect older exwkfrom age discrimination in
employment. However, sustaining a disparate treatnoase is very difficult since the
aggrieved older worker must provide evidence of aotual intent or motivation to
discriminate on the part of the employer. As stdtgdHolliday (2010, p. 26): “An elderly
plaintiff who experiences age discrimination hasubstantial friend in the ADEA. However,
what could have been a hulking presence has bednisihed through judicial interpretation.
In particular, the Supreme Court’s demand for ewigeof actual motivation to discriminate
based on age in disparate treatment case is pratteimMoreover, the “reasonable factor
other than age” defense for employers presentsiditi@nal legal hurdle for employees. This
is clearly explained by Wood, Wood, Wood, and Aghi@010):

“The practical implications of the Court’s decisimnSmithhave resulted in limited gains for
claimants seeking to assert disparate-impact claimder the ADEA. While the Court
decision recognizes that disparate-impact clairascagnizable under the ADEA, the narrow
scope the Court placed on disparate-impact claialesthe chances of bringing a successful
disparate-impact claim under the ADEA unlikely. t€ally, even if an employee can prove
that an employer’'s decision resulted in a prohibitapact, if the employer’'s decision was
based on a ‘reasonable factor other than age’ theloyer need only show a business
justification for making decisions based on thag%onable factor.’...As a result, the Court’s
decision, which at first glance appears to favopleyees because it recognizes a disparate-
impact claim under the ADEA, may at second and nuaneful glance turn out to favor
employers because the ‘reasonable factor otherabahprovision makes the case winnable
for employers” (p. 397).

Nevertheless, despite these legal and practicatilésirolder workers should look for
statements, phrases, and words that might be @blenbonstrate an intent and motive — direct
or indirect — to discriminate on the basis of a@ame of this probative evidentiary
terminology could be the following:

. “too long on the job”

. “too old and tired”

. “should retire early”

. “should go fishing; play golf”

. “needs to spend more time with family”
. “too old for high-tech work”

. “computer illiterate”

. “too old to make ‘tough’ decisions”
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. “old and needs special treatment”

. “not a ‘go-getter”

. “not ‘with it”

. “need ‘young bloods™

. “need ‘young guns™

. “over-qualified”

. “works well with seniors”

. “slow” (Mujtaba and Cavico, 2010; Wood, Wood, Woadd Asbury, 2010).

The preceding statements could provide evidenceligct or inferential discriminatory
treatment so at least to shift the burden of ptodhe employer to come up with a reasonable
factor other than age for the employment deterriinatMoreover, one must note that the
phrases “over qualified” and “works well with sersbare not necessarily offensive to older
worker, but nonetheless they may supply an infer@i@age bias.

Stereotypes, prejudice, bias, and discriminatiatysaay be the “lot” of some older workers
today; and as has been pointed out, it may becdiffiegally, particularly from an evidentiary
standpoint, for an older job applicant to claimdneshe was discriminated against due to age,
or for an older worker to claim that he or she washarged due to age. Yet older workers
should not take a passive “victim” attitude; rathidye authors assert that they should, and
must, take some responsibility for their employmsittiation. Most importantly, older
workers seeking employment need to demonstratartertt as well as prospective employers
that they can materially contribute to and add eahu the organization, and that their past
accomplishments are a good and reliable indicatibtheir performance; and thus older
workers will add value to the firm and commensunaie for the salary and benefits that
they seek. Older workers and job applicants, tleeefhave a responsibility toconvince
employers that they are productive and can remaiaygtive. Older workers also must
demonstrate to employers that they are loyal, pssseund judgment and even temperament,
and exhibit respect for others; and accordingly théll be good role models for younger
workers (Mujtaba and Cavico, 2010). Accordinglye #uthors offer the following points that
older workers should make to employers to “offgety negative stereotypes:

. Older workers are knowledgeable and skillful andstitan provide critical skills,
particularly in times of shortages of certain skill

. Older workers have a strong work ethic.

. Older workers have less turnover and absenteeifthar avorkers are less likely to
quit, miss work, or be late.

. Older workers are dependable, loyal, committedaloéd, and stable.

. Older workers work “smarter,” “harder,” and longerd thus are more productive.

. Older workers are committed to quality.

. Older workers possess experience, maturity, andoms

. Older workers have superior communication skillsvai as interpersonal skills.

. Older workers are “good listeners”; and can havécalming influence” and
conciliatory effect in the workplace.

. Older workers can serve as coaches and mentorsnalfg or informally — as well as
managers and supervisors.

. Older workers can mediate and resolve conflichanworkplace.

. Older workers can be leaders (Mujtaba and CavigbQR

Of course, one must be realistic; and as such eldekers may not be able to completely
eliminate biases and the attendant age discrinoimati the workplace; yet nevertheless they
can make the aforementioned points as well asdakain other steps to make sure they are
not the victims of negative stereotypes and prepiased on their age. Based on the authors’
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research as well as a review of the academic amplulpar” literature, they offer the following
suggestions to older workers to be, and to rensaiccessful in the workplace, to wit:

. Market one’s education, knowledge, and skills, dodo with pride.

. Show the employer that you are willing to learn neills, techniques, and
knowledge.

. Update your knowledge, education, and skills, paldsirly computer skills, and
reflect that development on one’s resume or CV.

. Go back to school. Get a degree, an advanced deygraeertification.

. Focus on what employers currently need; be flexilded “retool” yourself
accordingly, if necessary.

. Maintain and develop further professional, alumamd community networks; get

connected physically as well as “virtually” by oioiag a computer and a “smart”
cell phone, learning basic technological skills;usang an email address, and joining
online networking and social media sites, suchiakddin and Facebook.

. Seek assistance from senior citizens groups, SWwhAARP, support groups,
employment offices, community, school, and uniugrscareer centers, and
professional associations; use online job sengeesed for older workers.

. Do not ignore, avoid, or be embarrassed by oness iigher, highlight it in the sense
that one has a great deal of experience, thatsae/éry mature person, that one will
be a loyal and dedicated employee, and that orleébaiikensitive and responsive to
customer, client, and co-worker needs; and thus dha will be a very valuable
employee; but do not brag about your experiencdsaahievements.

. Demonstrate one’s online and technological cageds)i for example, by having a
“virtual” CV or resume with multi-media, video,anfttlick-on” components, or
building a “professional profile” on social media.

. Engage in “net-working” with one’s former colleagueo-workers, and classmates;
and do so on “social media.”

. Be realistic as to one’s employment prospectsjquéarly in a “tight” economy; get
one’s “foot in the door” and network and build wprh there.

. Do not distract oneself or undermine oneself bypwisns of bias, prejudice, and

discriminatory treatment; rather, always maintaipositive and confident attitude as
well as a professional demeanor.

. Most profoundly, avoid inactivity, depression, addfeatism. Re-invent yourself!
Rejuvenate yourself! Persistence pays off! Do sbmgt (Mujtaba and Cavico,
2010)

Admittedly, there are formidable challenges contiranolder workers, especially in today’s
recessionary global economy,but by being proaciisenell as positive,older workers can
keep and find suitable and rewarding employmens, Yige is not always “fair,” and the

“right” thing is not always done, and consequenitg may be victimized by wrongdoing; but
one must have and maintain a positive outlook assidaously seek out, hope for, work
towards, and expect “the best.”

IX. Summary

This article examined the challenges confrontirdeolworkers in today’s global economy,
particularly the prevalence of negative stereotygi®ssut and bias and prejudice toward older
workers, which frequently results in discriminationemployment. This article examined the
laws of age discrimination in the United States pravided a detailed explication of the U.S.
Age Discrimination in Employment Act (ADEA). Thetiate also discussed the nature and
role of the Equal Employment Opportunity Commissionmplementing and enforcing age
discrimination laws in the United States. The psg®of this statute were to promote the
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employment of older persons predicated on theialo#iies and not their age, to prohibit
arbitrary age discrimination in employment, as vesllto assist employers and employees to
find creative approaches to solve problems stemifinorg the impact of age on employment.
This article, in particular, disclosed that the esldvorker’'s legal burden in the U.S. for
establishing a successful case of age discrimimadigainst his or her employer is a very
challenging one indeed. Evidence of wrongful intentritical. Moreover, if the older worker
is suing under a disparate impact theory, he orvgliebe faced with the reality that the
employer defendant need only produce evidence refasbnable factors other than age” to
justify, and thereby to sustain legally, its empl@nt policy or practice. Older workers
recognize the existence and prevalence of negatereotypes and resulting discrimination
against older workers and job applicants; and #iey must be cognizant of the difficulties in
the law in sustaining an age discrimination lawswoithe United States. Accordingly, one
“theme” to this article is that older persons mersipower themselves by continually learning
useful, as well as the most up-to-date, knowledgéls, and techniques, especially of a
technological and managerial nature. Older workeust then present themselves, and for
that matter assert themselves, as experiencedrenatise, and dependable employees, who
can make significant valuable contributions to apany or organization, and not “just” as
stable, committed, loyal, and productive employdm#, more fully as teachers, advisors,
conciliators, coaches, and mentors in the workpl@be older worker thus must override and
extirpate any negative stereotyping and age bias,canvince the employer that to hire the
older worker is in the egoistic, long-term, selfeirest of the employer.

United States multinational business firms, as wsllforeign firms operating in the U.S.,
obviously must be aware of U.S. civil rights law eshconducting business in the United
States. These firms also must be keenly aware efitiportant and far-reaching legal
extraterritorial rule that a U.S. company employidgS. citizens anywhere in the world
generally will be subject to a civil rights lawsifithese employees are discriminated against
based on the protected categories (Kim, 2010).Aliegly, another “theme” to this work is
that the prudent and wise employers and managersvalt-advised to be cognizant of the
ADEA as well as other important civil rights antsdrimination statutes.Moreover, the article
also emphasized and demonstrated to employers bowew and utilize older workers,
certainly not as a liability or a problem, but eitlas a beneficial opportunity and means for
success of the organization. The authors hopethibainformation, insights, and suggestions
provided will be helpful to managers and employet® rightly seek to attain a legal and
ethical, fair and equitable,efficient andeffectiamd value-maximizing workplace, as well as
older workers who want to be part of that workplao® to have enriching, fulfilling,
productive, and meaningful lives.
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